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In the Court o! Appeals of the District of Columbia., 


No. 1744. 

Mary A. Dobbins, Appellant, 
vs. 

Frank H. Thomas. 


a Supreme Court- of the District of Columbia. 

No. 47377. At Law. 

Frank H. Thomas, Plaintiff, 
vs. 

Mary A. Dobbins, Defendant. 

United States of America, District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 


Declaration , etc. 

Filed December 31, 1904. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47377. 

Frank H. Thomas 
vs. 

Mary A. Dobbins. 


The plaintiff, Frank II. Thomas, sues the defendant Mary A. 
Dobbins, a married woman, being sued in this behalf in relation to 
her sole and separate estate, for money payable by the defendant to 
the plaintiff; for goods bargained and sold by the plaintiff to the 
defendant, and for goods sold and delivered by the plaintiff to the 
defendant; and for work done and materials provided by the plain¬ 
tiff for the defendant at her request; and for money lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for 
the defendant at her request ; and for money received by the defend- 
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ant for the use of the plaintiff; and for money found to he due from 
the defendant to the plaintiff on accounts stated between them. 

And the plaintiff claims $‘296.83 according to the particulars of 
demand, besides costs of this suit. 

COLE & DONALDSON, 

Attorneys for Plaintiff. 


2 Notice to Plead. 

The defendant is to plead hereto on or before the tenth day, ex¬ 
clusive of Sundays and legal holidays, occurring after the day of the 
service hereof; otherwise judgment. 

COLE & DONALDSON, 

Attorneys for Plaintiff. 


Particulars of Demand. 

To amount due Frank TI. Thomas from Mary A. Dobbins in con¬ 
nection with the trading or exchanging of a certain house on High¬ 
land Avenue, Cleveland Park, D. C., and contents belonging to said 
Frank II. Thomas for a certain house No. 3200 13th Street, North¬ 
west, this city, and contents belonging to said Mary A. Dobbins, as 
follows, to wit: 


1 shower bath. $20.75 

1 library rug. 7.00 

1 hammock. 6.20 

1 porch rocker. 6.50 

2 small porch rockers. 5.00 

1 medium porch rocker. 4.00 

1 porch rug. 7.00 

1 strip matting. 2.50 

1 rattan couch. 7.00 

1 parlor rug. 50.00 

1 cork puller. 1.50 

2 pr. curtains in chamber. 3.75 

Drapery and curtains cost $405. sold as per agree¬ 
ment . 202.50 

Coal and Wood. 101.69 

1 8/12 doz. chickens. 8.44 

- $433.83 

Bv curtains and drapery at 3200 13th Street, 

"N. W.'. 65.00 

Awnings on 3200 13th Si, N. W. 50.00 

Mattings and rug at 3200 13tli St. N. W. 22.00 

- $137.00 


Balance due plaintiff from defendant. $296.83 
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3 In the Supreme Court of the District of Columbia. 

At Law. No. 47377. 

Frank H. Thomas 
vs. 

Mary A. Dobbins. 

District of Columbia, To wit: 

I, Frank II. Thomas, being first duly sworn, according to law, 
make oath and say that I am the plaintiff named in the aforegoing 
declaration, wherein Mary A. Dobbins is defendant, which said 
declaration is hereby referred to and made part hereof; that I have 
a good cause of action against said defendant for the sum of $296.83, 
with interest from date, {is set forth in said declaration and the bill 
of particulars filed hereinwith, which is likewise made part hereof, 
which cause of action is based upon the following: 

On, to wit, the 2Sth day of July, 1903, and prior thereto, I was 
the owner of an equity of redemption in a certain house and plot of 
ground located upon Highland Avenue, in the Subdivision known 
as Cleveland Park, in the District of Columbia, together with the 
contents thereof, which contents included certain articles of per¬ 
sonal property, to wit: 1 shower bath, 1 library rug, 1 hammock, 
1 porch rocker, 2 small porch rockers, 1 medium porch rocker, 1 
porch rug, 1 strip matting, 1 rattan couch, 1 parlor mg, 1 cork 
puller, 2 pail’s curtains in chamber, drapery and curtains, certain 
coal and wood, and one and eight-twelfths dozens of chickens; that 
on the same day and prior thereto, the defendant, a married 

4 woman, was the owner in her own right as part of her sole 
and separate estate of the equity of redemption in a certain 

house and plot of ground located on the Northwest corner of 13th 
and Kenyon Streets, in this city, together with certain draperies, 
mattings and rugs contained in said house, and certain awnings 
attached thereto: that for some time prior to said 28th day of July, 
1903, the defendant and myself were negotiating for an exchange 
of our respective houses; that on said last mentioned date the defend¬ 
ant and myself consummated our negotiations by making an ex¬ 
change of our respective houses; that as part and parcel of the same 
transaction I agreed to and did sell and deliver to said defendant 
the aforementioned articles of personal property contained in my 
said house at and for the prices set opposite each article, to wit: 


1 shower bath. $20.75 

1 Library rug. 7.00 

1 Hammock. 6.20 

1 Porch rocker. 6.50 

2 Small Porch rockers. 5.00 

1 medium porch rocker. 4.00 

1 Porch rug. 7.00 

1 Strip Matting. 2.50 
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1 Rattan couch. 

1 Parlor rug.. 

1 Cork puller. 

2 pr. curtains in chamber. 

Drapery and curtains cost $405. sold as per agreement.. .. 

Coal and wood. 

1 8/12 doz. chickens... 


7.00 

50.00 

1.50 

8.75 

202.50 

101.69 

8.44 


and as part of the same transaction the said defendant agreed to 
and did sell and deliver to me the said articles of personal prop¬ 
erty which she had contained in her house at the prices set opposite 
each, to wit: 


5 Curtains and drapery at 8200 18 Street, N. W. $65.00 

Awnings on 3200 13th St, N. W. 50.00 

Mattings and rug at 3200 13th St. N. W.. 22.00 

That upon a settlement of the exchanging of said two houses 
as aforesaid, which occurred on said July 28, 1903, the interest 
upon the respective deeds of trust upon said houses, taxes, insur¬ 
ance, and other items immediately connected with said real estate 
were adjusted and settled; that in the settlement of the said items 
of personal property as aforesaid, it was agreed that the amount 
due defendant for the articles of personal property, which were 
contained in her said house, to wit, the sum of $187.00 should be 
deducted from the amount due me for the articles of personal 
property contained in my said house, to wit, the sum of $433.83, 
and that the balance due me on account of the exchange and 
sale of said articles of personal property, to wit, the sum of $296.83 
should bo paid to me in cash by the defendant. 

That the said defendant has frequently admitted that she owes 
me the said sum of $296.83, and I have often requested her to 
pay the same, but she has wholly refused to pay the same, or any 
part thereof, and the whole amount there is now due and owing 
to me from the defendant. Wherefore, affiant says that there is 
now due and payable to him from the defendant the said sum 
of $296.83, with interest from this date, exclusive of all set-offs 
and just grounds of defense. 

FRANK 11. THOMAS. 


Subscribed and sworn to before me this 31 day of December, 
1904. 

[notarial SEAL. ] FRA NK G. BUTTS, 

Notary Public , D. C. 
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6 Plea & Affidavit 

Filed January 13, 1905. 

In the Supreme Court of the District of Columbia. 

Law. 47377. 

Frank: H. Thomas 
vs. 

Mary A. Dobbins. 

Now come- the defendant Mary A. Dobbins and for plea to the 
plaintiff declaration says she is not indebted to the plaintiff as 
alleged. 

LEO SIMMONS, 
Attorney for Defendant. 

District of Columbia, ss: 

I Mary A. Dobbins being first, duly sworn according to law 
say that I am the person named as defendant in the foregoing 
declaration in the suit of Frank H. Thomas, against me and known 
as law case 47377. That I have a good defense to said suit which 
is as follows. 

1st. 1 did not purchase or exchange any goods or property with 
the said plaintiff, other than to exchange a certain dwelling house 
situated on the North West corner of 13th. and Kenyon Sts. Colum¬ 
bia Heights, which house I exchanged for the property in which 
I now reside in Cleveland Park. That said exchange was made 
through a real estate agent and affiant did not deal with the plain¬ 
tiff directly or indirectly in any other matter other than the 
exchange of the real estate mentioned, nor did she authorize 

7 any one to do so. Affiant says that the goods taken in ex¬ 
change and mentioned in the bill of particulars as having 

boon received from her, in exchange for the goods charged against 
her, did not belong to her. That she had no dealings whatever 
with the plaintiff, and is not indebted to the plaintiff in any sum 
whatever. 

The defendant, says further that the differences in the real estate 
was not adjusted by the price of the articles named and had no 
relation thereto. That the exchange of said real estate had nothing 
whatever to do with the personal property which is the basis of 
the plaintiff’s action. That she does not owe him anything. That 
the plaintiff has never made any demand for such sum of her 
nor did he ever render her any statement or account for the trans¬ 
action referred to, until the filing of this suit and she was surprised 
to learn that he meant to make a claim against her for the amount. 

' MARY A. DOBBINS. 

Subscribed and sworn to this 11th dav of January 1905. 

S. DUNCAN BRADLEY, 

Notary Public, D. G. 


[seal.] 
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8 Joinder of Issue. 

Filed December 11,1905. 

In the Supreme Court of the District of Columbia. 

Law. No. 47377. 

Frank H. Thomas 
vs. 

Mary A. Dobbins. 


* 


The plaintiff joins issue on the defendant’s plea to this declara¬ 
tion. 


COLE & DONALDSON, 

Attorneys for Plaintiff. 


Memorandum. 


June 5, 1906.—Verdict for plaintiff for Two hundred and ninety- 
six dollars and eiglity-three cents ($296.83). 

Supreme Court of the District of Columbia. 

Wednesday, June 13th, 1906. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice presiding. 

4# %U <4* *1* *1* vj> 

/p 

No. 47377. At Law. 


Frank II. Thomas, Plaintiff, 
■vs. 

Mary A. Dobbins, Defendant. 


Upon consideration of the motion for a new trial herein 
9 filed, it is ordered that said motion be, and is hereby over¬ 
ruled, and judgment on verdict is ordered. 

Thereupon, it is considered and adjudged, that the plaintiff herein 
recover of defendant herein the sum of Two hundred and ninety- 
six dollars and eighty-three cents ($296.83) with interest thereon 
from this date, together with costs of suit, to be taxed by the Clerk, 


and have execution thereof. 

From the aforegoing judgment, the defendant by her attorney 
in open Court, notes an appeal to the Court of Appeals, whereupon 
a bond to operate as a supersedeas is hereby fixed in the sum of 
Five Hundred Dollars or for costs in the sum of One Hundred 
Dollars, with surety or sureties to be approved by the Court. 

The time within which to submit the Bill of Exceptions herein, 
and to file a transcript of record in the Court of Appeals is hereby 
extended to August 15th, 1906. 
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Memoranda . 

June 28, 1906.—Appeal Bond,—filed. 

August 2, 1906.—Bill of Exceptions submitted to the Court. 
August 3, 1906.—Time to settle exceptions and to file transcript 
further extended to September 15, 1906. 

10 September 13, 1906.—Time to settle Bill iof Exceptions 
and to file transcript of record further extended to October 

15, 1906, 

October 1, 1906.—April Term of the Court prolonged thirty- 
eight (38) days in which to settle Bill of Exceptions. 

October 12, 1906.—Time to file Transcript of Record in Court 
of Appeals further extended to November 10, 1906. 

Supreme Court of the District of Columbia. 

Friday, November 9tli , 1906. 

Session resumed pursuant to adjournment, Hon. Thos. II. Ander¬ 
son, Justice, presiding. 

jJ: * 

No. 47377. At Law. 

Mary A. Dobbins, Appellant, 
vs. 

Frank II. Thomas, Appellee. 

Bv Judge Barnard. 

t i o 

The Bill of Exceptions heretofore submitted herein being^ this 
day signed by the Court, is hereby ordered of record as of the 
time of the noting thereof at the trial. 

11 Memorandum . 

November 9th, 1906.—Time to file Transcript of Record in Court 
of Appeals further extended to and including the tenth day of 
December, 1906. 


Bill of Exceptions. 

Filed November 9, 1906. 

In the Supreme Court of the District of Columbia. 

* 

At Law. No. 47377. 

Mary A. Dobbins, Appellant, 
vs. 

Frank H. Thomas, Appellee. 

Be it remembered at the trial of the above entitled cause, plain¬ 
tiff to prove the issues on his part joined, testified in his own be¬ 
half and in substance >as follows: 
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Sometime in the spring of 1903 the defendant Mary A. Dobbins 
and her husband called at witness’ house in Cleveland Park, and 
stated to him they understood his house was for exchange; that 
they looked over the said house and afterwards negotiations were 
entered into through Moore <fc Hill agents, who had sent said de¬ 
fendant- and her husband to sec about the purchase of the house. 
That said transaction fell through and amounted to nothing. That 
afterwards he called up the defendant’s husband, and wit- 

12 ness and defendant took up the matter personally, and the 
result was they traded houses; the house the defendant 

owned was 3200 13th St., Columbia Heights, and the house he owned 
was in Cleveland Park. That the defendant lived in the house on 
13tli St., and he lived in the house in Cleveland Park and they 
were both furnished. That the exchange of property referred to 
in the bill of particulars in the declaration was a part of the same 
transaction. 

That the defendant said “well here is a rug which vou could 
not use in our house.” It is a very handsome rug, how much will 
you take for it? I told her it was a new rug and cost $80, but she 
could have it for $50 if she wanted it-. 

Q. The result of the negotiation was that you and she elected 
to exchange certain personal property, you to buy some things she 
had in her house and she to buy some articles in your house? 
A. “That was later. At this time the arrangements for the ex¬ 
change was not completed and she said, now Mr. Thomas, if there 
is anything in my house you can use down there I will allow for 
it on the same terms, meaning the same terms I had let her have 
the stuff, that had been agreed upon, fifty cents on tlio dollar.” 

Q. Do you remember the things that went from your house? A. 
“That was one thing, and another that T would not like to state olT- 
hand. "We traded our house and our goods and there was a balance 
due me of $296.83 in the trade. Since then I have spoken to her 
and written her at her house and elsewhere and she has 

13 never paid the balance and never denied that she owed it. 

' In fact, she always advanced the subject herself and apolo¬ 
gized that she had not paid me, and giving alleged reasons why 
she has not,” 

On cross-examination said witness testified in substance that the 
deal was consummated in the month of July, about the second or 
third week in July 1903. Mr. Boss of Moore & Hill told me he sent 
Mrs. Dobbins, the defendant, to my house. 

Q. Was the price of the furniture agreed upon before you agreed 
upon any exchange at all? A. “Well, Mis. Dobbins had always been 
consistent as to what she would do; she said what she would clo, and 
she did not do any thing else; she did what she said she would 
do—looking at that point of view, I was playing for a deal which 
I didn’t get.” At the time we reached an 'agreement for the ex¬ 
change of the real estate, we gave possession. Do not. think there 
were any papers executed at that time. Do not recollect any paper 
in writing signed for the exchange of real estate. I would not deny 
that there was an agreement in writing if I saw it, but it was ail 
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Oven trade and she took possession, I don’t think the deeds were 
executed until sometime afterwards, that was my recollection. 

I don’t recollect any such thing as Mr. Bradley being present or 
having prepared any agreement in relation to the sale of the real 
estate to be signed by us. Mr. Bradley came into the case on the 
last days of the transaction. It came to my knowledge that Mrs. 
Bobbins wanted her agent present to consult with before taking 
legal steps. Before the deal was closed Mr. Bradley was brought 
into the case. I received a check for the balance due me 

14 for interest on the loans. I got a check from Mr. Bradley, 
( Mrs. Dobbin’s agent. No, it was not in full settlement of 

anything. Mrs. Dobbins told me at the third time, on account of 
her not being able to get certain money, which she expected, the 
whole thing would be settled by Mr. Bradley; that he was col¬ 
lecting rents and would settle. Never wrote Mr. Dobbins, defend¬ 
ant’s husband at all; never, excepting after the negotiations for 
the sale of the property that was first instigated by Moore and Hill 
fell through. I wrote him then I would like to interview Mrs. 
Dobbins about the house; I wrote him as a matter of courtesy. 
It is positively not a fact that Mr. Dobbins made the deal him¬ 
self in regard to the personal property. On being shown a paper 
purporting to be a statement of the amount of coal that was found 
to be in the cellar of the Cleveland Park House, witness said it 
was a copy of the paper from Gary Johnson, who had been in¬ 
structed to measure said coal. Mr. Bradley gave me a check and 
the deed. Mr. Joseph Bradley gave me nothing that I know of. 
The business Mr. Joseph Bradley had was with Mrs. Dobbins. I 
supposed she wanted to advise with him. Mr. Joseph Bradley had 
just a sort of general talk with me. I suppose he was sizing the 
thing up for Mrs. Dobbins to see if she was making a good trade. 

Q. Did you sign any paper in his presence? A. Not to my 
recollection. I have a pretty good memory. I don’t remember 
signing any. When I first talked with Mr. Bradley I got a note 
from Mr. Dobbins asking me to come to his house to meet Mr. Brad¬ 
ley. I went over and met Mr. Bradley and then Mr. Dobbins took 
me and Mr. Bradley home and that was all there was to 

15 that transaction. The next time we met at my house in 
Cleveland Park and Mr. Bradley was there. Don’t remember 

Mr. Bradley bringing any paper with him to be signed that day. 
Don’t know what Mr. Bradley was brought there for; assume that 
he was there as agent for Mrs. Dobbins to look out for her interests, 
to sec she was not done in any way. He was representing her; that 
was the way I understood it ; hut there was no conversation between 
Mr. Bradley and me. Had no conversation with Mr. Dobbins at 
all, only in a general way. 

Q. Why is it you did not demand your money for these things 
when you delivered your deed? A. I did. Well the actual thing 
was done at Mr. Bradley’s office I think. 

Q, You demanded your money? A. I know Mrs. Dobbins 
said to Mr. Bradley “where is that money, and he said I do not 
know. I haven’t any money. I think I have about $300 out on 

2—1 744a 
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interest.” The check did not balance up the real estate. It hadn’t, 
anything to do with the real estate; it was just an adjustment of 
fire insurance and other items in the property. It was a full ad¬ 
justment of all the things which related to the real estate. 

Q. At. that time you demanded the balance of the money for the 
personal property? A. I didn’t demand it, I asked him for it. 
He said he didn’t have any. 

On re-direct examination the witness testified in substance that 
the shower bath $20.75 representing the cost of the same and 
$.75 expressage, same as was in the bill of particulars. 

Q. Was the price charged for each article fair and rea- 
16 son able? * 


Whereupon Counsel for the defendant objected on the grounds 
that the witness was not himself competent to judge the value of 
second hand articles; but the Court overruled the objection and 
stated that a special agreement was claimed. To which ruling 
the defendant by her counsel excepted. 

Whereupon said witness answered I considered them fair and 
reasonable. They were new goods. They took the bills I had 
from Woodward & Lothrop. Mrs. Dobbins herself fixed her price 
for the chickens; it was satisfactory. She was buying chickens and 
keeping them. The rug I paid $80 for -and cut the price down to 
$50. 

Q.. Other prices were the same prices that you afterwards paid for 
the goods you left there? A. Yes sir, I ’paid dollar for dollar 
for those goods. 

On re-cross examination the said witness testified in substance 


that the goods referred to had been in the house two winters. 

Whereupon counsel for the defendant moved the Court to strike 
out the evidence on the point, as to the valuation of the goods, 
•as the witness was not competent to give the value of second hand 
furniture two years old; which motion the Court overruled, and 
the defendant by her counsel excepted. 


Whereupon the plaintiff to sustain the issues on his behalf called 
as a witness, his wife, Alice E. Thomas, who testified in sub¬ 
stance; that in July 190?> she and her husband were living in 
Cleveland Park. That Mrs. Dobbins drove out to the house. That 
she had not met her before. She came out to look at the 
17 house; they understood it was for sale, 

Q„ Were you present at the conversation between Mrs. 
Dobbins and Mr. Thomas? A. Not all. 

Q. Were you present at the time Mr. Thomas and Mrs. Dobbins 
made arrangements to exchange property, furniture and other 
things? A. 1 don’t think I was. 

Q. Do you remember about Mrs. Dobbins selecting any furniture 
in that house? A. Yes, I know we were sitting in the parlor and 
she noticed our parlor rug; it was in the summer time. She said 
Mr. Thomas this is a beautiful rug etc. I would like to buy it 
Mr. Thomas said very well. TTe then spoke about the draperies 
etc. I brought them down so she could see them. 
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Q. Were you present when she decided to take them? A. I 
don’t think I was. 

Q. Were you present on any other occasion when Mr. Thomas and 
Mrs. Dobbins talked about the matter? A. I was present but did 
not pay much attention to the business any way. 

Q- Do you know anything about exchange of property at this 
price? A. No, I don’t know anything about the price at all. I 
met Mrs. Dobbins in the Boston House in the fall of 1904 and she 
said “Mrs. Thomas I am ashamed to meet you because I have not 
paid for those things.” 

Whereupon counsel objected to the question and answer and 
moved to strike same out, on the grounds that if any promise 
18 had been made on the part of the defendant, at the time 
referred to, it was without consideration and not binding 
upon her. The Court overruled the motion and the defendant 
by her counsel excepted. 

Whereupon the plaintiff announced his case in chief closed. 

Whereupon counsel for the defendant moved the court to instruct 
the jury to return a verdict in favor of the defendant, on the grounds 
that there had been no special contract shown, such as would be 
binding upon a married woman under the circumstances of the case; 
but the Court overruled the motion and the defendant excepted. 


The defendant to maintain the issues on her part joined, called 
as a witness R. M. Dobbins, her husband, who testified in substance; 
that ho did not have anything to do with closing the deal for the 
real estate, but dealt with Mr. Thomas directly for the personal estate. 
That he was present when the agreement in regard to the real estate 
was signed. It was in the library of the house at Mr. Thomas’ 
when Mr. J. H. Bradley, who drew the contract, was present. The 
contract was signed bv Airs. Dobbins and I don’t know whether it 
was signed that day or not by Mr. Thomas; but the deal was made 
for Mrs. Dobbins by Mr. Bradley. Mrs. Dobbins and myself went 
to Mr. Bradley’s office and he drew the contract which Mrs. Dobbins 
signed. The contract was then sent to Mr. Thomas and I afterwards 
saw the contract in Mr. Bradley’s office. There was nothing said 
about tho personal property, or no mention of it made in the wilting 
of the contract referred to. 


Witness further testified that after Mr. Thomas and Mr. Bradley, 
acting as agents for Mrs. Dobbins, had made tho deal for the 
19 real estate Mr. Thomas said to witness that he had some nice 


draperies upstairs that would go well with the house and if 
witness wanted them lie would have them brought down and showed 
him. On second thought he said “you drive over to-morrow and I 
will have them hanging up so you can see them, it is so warm 
to-day.” The next day we drove over there and he had the drapery 
hanging up. Then I invited Mr. Thomas, with his wife, to come to 
our house and take dinner with us, and I would show them some 
things in the house about which I thought we could possibly make 
a deal. I said to him there was in tho neighborhood of about $400 
worth of stuff which was not worth while taking to Cleveland Park. 
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Mr. Thomas and I got together and this was the settlement we made. 
It was made about a week or ten days previous to Mrs. Dobbins 
taking possession of Mr. Thomas’s house, and about a week or ten 
days after the contract prepared by Mr. Bradley bad been signed for 
the real estate. Mr. Thomas came over to the house and I showed 
him our stuff; he and I had a con flab in the library. I have a list 
of articles which I can read, which amounts to very little less than 
what Mr. Thomas said; the only difference is wliat lie figured the 
drapery at. 1 said “I will make this deal with you but I have not 
the money now.” Ho said “Any time will do, you are good for it.” 
The personal property that was taken in exchange, and which was 
in the house on 13th street, belonged to me. It was for the use of 
our family. I bought and paid for it myself; many other things I 
bought when I was able to. Mr. Thomas called at our house Decem¬ 
ber 25th, 1903, Christmas morning; he said he was out in the Park 
making a few calls. Mrs. Dobbins was present. I said to Mr. 
Thomas, he did not broach the subject at all, “What is the 

20 amount of this bill I owe you? Don’t you think it is about 
time I am paying you?” I called at Mr, Thomas’s ollicc to 

pay the bill, but lie was away, and as there was a difference of 
$17.50 between his claim and the way I figured it, I did not leave it. 

Mrs. Dobbins did see the draperies, that were hanging in the 
parlor, at the time she and I were there and she also saw the rug. 
She did not see the curtains or the chickens in the coop, or anything 
connected in the deal, excepting the stuff on the porch. There was 
no agreement or dealing between Mr. Thomas and Mrs. Dobbins. 
The deal was between Mr. Thomas and I, at the house on 13th 
street; the women were down stairs. He made a memorandum at 
the time I made mine, and I have mine, but he said he destroyed his. 
Positively Mrs. Dobbins had nothing to do with the adjustment of 
prices; she didn’t know anything about them, if she had I am sure 
she would not have had anything to do with it. 

An agent of Mr. A. Gary Johnson came to see me in the afternoon 
one day; he said “I have been sent to see you. by Mr. Thomas j” 
he took my full name, R. M. Dobbins. I went with him down in 
the cellar. I do not think Mrs. Dobbins had ever been in the cellar; 
in fact I know she hadn’t. W r c looked over the coal. lie, Thomas, 
did not allow me anything for my coal; but the agent gavo me a 
bill for Mr. Thomas’s stuff. He got ray name. 

Whereupon the counsel for the defendant offered in evidence the 
bill sent to R. M. Dobbins for the coal referred to; which offer was 
made for the purpose of showing that the deal was not made with 
the defendant; but on objection, the Court refused to admit the bill 
and the offer of it was postponed to a later period. 

21 On cross-examination witness testified that he was not now 
engaged in any business and had not been for several years; 

the last time he was engaged in business was on F street. That he 
had not any money now to pay the bill. _ If I had had the money I 
would have paid it. lie had not been in business since 1903, ex¬ 
cepting for a short time while he was in the insurance business in the 
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Colorado building, in partnership with Mr. J. C. Howell. Where¬ 
upon witness was asked: 

Q. Your wife, however was a woman of means and is now? 

To which question the defendant’s counsel objected on the 
grounds that it had nothing to do with the case and did not tend to 
prove any issue therein; but the Court overruled the objection and 
permitted the witness to answer, to which ruling the defendant by 
her counsel excepted. 

Whereupon witness testified that in 1903 he was trading in stocks; 
that Mr. Thomas knew, he supposed, that he was carrying from 
$15,000 to $20,000 of his own. 

Q. Your wife has considerable means? 

Q. Isn’t she the daughter of John Noonan? 

Thereupon counsel for the defendant again objected to that line 
of questioning, but the court overruled the objection and the defend¬ 
ant through her counsel excepted. And said witness resumed: 


A. I do not deny that my wife is a woman of means. 

Q. Don’t you know that your wife is now, and ever since the 
death of her father has been, a woman of considerable means? A. 
She owns some real estate here, yes. 

Q. Is not her assessment of real estate on the real estate books 
here over $40,000? —.-. 

22 Q. Is not your wife assessed on the real estate books of the 

District- of over $40,000? A. I guess she is. I guess she has 


owned it ever since the death of her father. 

1 did not tell Mr. Thomas that my wife had given me the money to 
pay the bill. I told him I had been in the office to pay the bill 
but had found him in ’Frisco. Never told him anything about my 
wife giving me the money to pay the bill. I found the chickens 
there the day we moved. Mr. Thomas said, “I have got these little 
chickens I will sell you,” and had them in the coop. I said “All 
rigid, I will keep the chickens for my little boy.” Mrs. Dobbins 
did not hear the conversation; she was then at the 13tli street house, 
the house taken in exchange. 


By Mr. Donaldson: 

Q. Mr. Dobbins there is no question that these goods were left at 
that house? A. Oh, yes, I got. all the goods, because I have a list. 
Tliero is only $17.50 difference between Mr. Thomas and I. 


Thereupon the defendant produced as a witness J. II. Bradley 
who testified in substance; that he was engaged in the real estate 
business in the summer of 1903. That the trading of the property 
between Mr. Thomas and the defendant, Mrs. Dobbins, was closed 
through his office; that he prepared the contract in the case. Does 
not recall how long ago it was. He could not tell exactly the date. 
My impression is I give it to Mr. Thomas, after the deal was closed. 
The contract was in writing and prepared by myself. After it 
was prepared, Mrs. Dobbins and Mr. Thomas both signed it. 
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There was nothing in the contract relating to any personal 

23 property, rugs, porch rockers, or any draperies. There was 
nothing in it about them; heard nothing mentioned about 

any of said articles. No personal property was mentioned at the 
time the contract was signed; he had nothing to do with the trans¬ 
action only as to the real estate. As he recollected it, the contract 
was signed by Mrs. Dobbins and by Mr. Thomas at another time, 
and he took it to both of them. Mr. Thomas never said anything to 
him about the personal property not being in the contract. 

On cross-examination by the plaintiffs (counsel, said witness 
testified in substance; that he had nothing whatever to do with 
the personal property. That his recollection was that he gave Mr. 
Thomas a check for about $300 which was a final adjustment of 
the interest and taxes. The money was paid and charged to her 
(Mrs. Dobbins) and paid by her rents or check from her. 

Q.. Did Mr. Thomas come to you in December about when this 
matter was closed and ask you for the money which was due him 
in settlement of the personal property? A. Had that question 
been asked me prior to the testimony of Mr. Thomas, I would have 
said no; but I recollect now that Mr. Thomas said something to 
me about it, but exactly what he said, I do not recollect. 1 knew 
nothing about it, and had nothing to do with this personal prop¬ 
erty. I had instructions from Mrs. Dobbins to pay him about 
$300 for difference in interest and taxes. 

On re-direct examination said witness testified in substance that 
the last time he saw Mr. Thomas was in his (winBess’s) office, that 
was sometime after the sale was closed. My impression was 

24 that my brother delivered the deeds but I am not sure if 
I closed the sale myself or not. It lias been sometime ago 

and a good many sales go through the offices. I simply remember 
this that I had nothing whatever to do with the transaction as to 
the personal property. I heard some discussion about a poker 
table along this line. The first time it was ever mentioned to me 
was sometime after the check had been passed, that, is my im¬ 
pression. 

Q. There was nothing said to you at the time the chock was 
passed or at the time the contract was signed? A. My recollection 
is that Mr. Thomas asked me for payment for some personal prop¬ 
erty that had been sold by him. I told him I knew nothing about 
it, I had nothing to do with it or something of that kind. That 
was about the time the transaction was concluded, but whether it 
was before the transaction was closed or not 1 cannot say. The 
statement was made up by me and the contract was drawn by mo, 
but I think the check was delivered by my brother. I have no 
recollection when the deed passed. 

Thereupon the defendant produced as a witness 8. Duncan 
Bradley, who testified in substance; that he was now a member of 
the bar of this Court, and was engaged in real estate business in 
1903 with his brother. Witness identified check for $382.08 dated 
December 6, 1903, drawn by his firm to the order of said plaintiff 
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for said sum; that he delivered said check to Mr. Thomas at his 
office. There was nothing said about any balance due when the 
check was given by Mr. Thomas; but he gave me a deed, a release 
and some insurance policies, but said nothing to me about any bal¬ 
ance whatever. Whereupon said check was offered in evidence 
which is in the following words. 

25 No. 5074. Washington, D. C., December 6, 1903. 

Farmers’ and Mechanics’ Bank, Georgetown, D. C. 

Pay to the order of Frank IT. Thomas $382 62/100 (Three Hun¬ 
dred Eighty Two 62/100) Dollars. 

J. H. BRADLEY, 

By JACOBI M. HOLBERG, 

Att’y in Fact. 


Whereupon on cross-examination by the plaintiff’s counsel said 
witness testified in substance ; that lie knew something about the 
transaction; that his office was there, in the same office with his 
brother. I heard them talking about it but I had not been con¬ 
nected with the transaction. 

Q. All you know about it is that your brother told you to take 
that check to Mr. Thomas? A. I did no more than that. I took 


no part in the settlement of the transaction or the making of the 
statement for settlement. X had nothing to do with that, but to 
the best of my recollection I gave Mr. Thomas a statement at the 
time we closed up the deal. 


Whereupon defendant testified in her own behalf in substance 
as follows: That she was a married woman, the wife of Robt. M. 
Dobbins; that she recalled the transaction between herself and Mr. 
Thomas in relation to the exchange of houses. That she was now 
iiving with her husband and family in that house and had been 
since July 1903; that sho had nothing to do with the exchange 
of the personal property, nor did she know anything about the 
price of same. That she never made any agreement with Mr. 
Thomas as to any personal property; nor did she accept any of 
the personal property in exchange. That she diet not own 
26 any of the personal property which was taken by Mr. Thomas 
in’the house which she traded with him. Mr. Thomas never 
talked with her about any price in relation to any of the personal 
property, never mentioned price to her. Never talked with her at 
all when her husband said witness, Mr. Dobbins, was not present. 
She did not know anything about the prices fixed. Did not know 
he had any claim against her until the suit was filed. 

Q. Did you ever tell Mi’s. Thomas that you would send her the 
money while you were in the Boston House? A. I could not. I 
would not know what to send her. I did not know anything about 
the prices. 

Q. Did you ever speak to Mrs. Thomas about it? A. No, I never 
mentioned it to her. 
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Q. Did you ever receive any bills from Mr. Thomas? A. No sir, 
never. If they were sent I did not rereive them. 

Q,. I mean for furniture from different people? A. I never 
received any bills from him at. all and I never received any demand 
for the money from Mr. Thomas. When the exchange was made, 
I called Mr. Bradley to attend to my business in relation to said 
exchange. I signed the contract for the exchange of the property. 
I never went to the cellar of the house, nor did I know anything 
of the coal or chickens, prior to the time of exchange. I never had 
any bill sent to me for coal and do not know how much coal was in 
the cellar. 

On cross-examination said witness testified in substance; that the 
money paid in settlement for the real estate was her own money. 
That the house which she took, she and her husband and 

27 family lived in it and are living there now. That she had 
bought considerable property from Moses & Sons and still 

buys there. 

Q,. You purchased certain of the furniture which is in your 
house now from Moses & Sons? 

To which question or to any answer thereto defendant by her 
counsel objected on the grounds that it had no bearing in the case 
and did not tend to prove that she owned the property in ques¬ 
tion, nor that she had agreed to make this exchange; that the an¬ 
swer would produce, facts wholly irrelevant and immaterial; but 
the Court overruled the objection and the defendant excepted. 

Whereupon said witness answered: What goods are you speak¬ 
ing of? 

Q. The goods that are in your house now, the furniture? A. I 
bought a good many and Mr. Dobbins bought a good many. T don’t 
know what, you arc speaking of. 

Q. You paid Moses & Sons what you owed them yourself? 

Over objection by counsel for the defendant, Court permitted 
the question to be answered. 

Q. Repeated. You paid Moses & Sons for the things von bought 
there? A. I pay everybody I owe, Mr. Donaldson. When I owe 
a bill I pay it and whenever my husband owes a bill he pays it 
on his own account. 

Q. You bought these awnings you gave to Mr. Thomas at. Cope¬ 
lands? A. No sir. 

Q. Who bought them? A. Mr. Dobbins. 

28 Q. When did he buy them? A. I don’t know. Mr. 
Dobbins bought them. He purchased them soon after he 

moved in tho 13th street house. I cannot remember the date. I 
do not know what was paid for them. I did not buy them. Do 
not know where they came from. The mattings and rugs in the 
house on 13t.h street were bought by my husband. I do not know 
where he bought them. Lots of times he buys things I don’t know 
anything about. 

Q. How about the linens and draperies? A. He bought them. 

Q. Where did he buy them? A. I don’t know. 

Q.. Who paid for them? A. My husband, of course. 
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Q,. Were you present when he paid for them? A. No, I was not 
present. My husband went down town and bought the curtains and 
draperies, awnings, mattings and rugs to furnish the house I owned. 
He gave me a good many things in the house. I do not remember 
selecting them but remember seeing the curtains. I think he sent 
them home before he decided to take them. I do not. remember 
where they came from, it has been a long time ago. I did not give 
Mr. Dobbins money to pay this bill, it is not true. I did not tell 
Mr. Thomas that I was sorry that those matters had remained open 
so long; nor that I had given my husband the money to pay them, 
“no sir, I did not.” I did not tell Mrs. Thomas I was ashamed to 
meet her. I did not say such a thing. My mind was not on Mr. 
and Mrs. Thomas that day, 1 was trying on a skirt. She walked 
into the fitting room and I spoke to her and she spoke to 

29 me. I invited her to call and she said she would. Nothing 
was mentioned about the bill. I never received any letters 

from Mr. Thomas in my life. 

Q, During the time you have been married to Mr. Dobbins you 
have had several disputes with various people around town as to 
whether you or he was liable for things that had been furnished 
you, haven’t you? 

Whereupon counsel for defendant objected to the question or any 
answer thereto, on the grounds it was wholly irrelevant and had 
no bearing in the ease. The Court overruled the objection and the 
defendant by her counsel excepted. 

Whereupon said witness answered “Not that I know of.” There 
has been no dispute between people. I had no dispute with Mr. 
Thomas M. Bond, who keeps a livery stable in Cleveland Park, 
about a pair of horses I kept. I kept the horses at Mr. Bond’s stable 
at Cleveland Park, but I had no dispute with him about the bill. 

Q. Did not Mr. Bond tell you he would decline to give up 
your horses until you paid the bill? A. Mr. Bond never told me 
anything of the kind. 

Q. Did not he keep your horses for sometime until you paid 
the bill? A. I don’t know whether he did or not, I always had 
them when I wanted them. 

The counsel for defendant protested against this line of cross- 
examination but the Court permitted counsel to continue. 

Q. Did not Mr. Dobbins go down there to Mr. Bond and say 

30 to Mr. Bond, I am her husband, and I owe the bill, my wife 
does not? A. If he did say that, he would pay it. 

Q. Didn’t he tell Mr. Bond that? No answer. 

Q. You paid the bill to Mr. Bond afterwards and got the horses? 
A, I don’t remember anything about that. 

Q. You don’t remember anything about it? A. I cannot tell 
you, it was while we lived in Cleveland Park. 

Q. How recently have you bought an automobile? 

Which question was objected to on the grounds that it had nothing 
to do with the case; whereupon the plaintiff’s counsel said, “it only 
goes to show who it is runs the mansion.” 

3—1744a 
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Whereupon defendant called as a witness Jacoba M. HoltzberG 
who testified in substance as follows: I am the bookkeeper for J. II. 
Bradley & Co. and was engaged there in the fall of 1903. On being 
shown the check, before referred to, witness stated, “I prepared 
that check.” It was prepared from a statement made by Mr. 
Thomas in Mr. Bradley’s office. He said nothing whatever about 
any balance for any personal property. The check is signed by me 
as attorney-in-fact. My impression is that Mr. Duncan Bradley was 
there, but I am not positive. 

On cross-examination said witness testified that the only thing 
she had to do with the transaction was to fix up the rebate for the 
policy of insurance and did not know anything about the personal 
property. Had nothing to do with it. Mr, Thomas was in 
31 the office and made up a statement with one of the Mr. 

Bradleys, and ho asked me to make that check as a settlement. 
Mr. Thomas wrote out the statement or memorandum himself. < I 
think Mr. Thomas kept the statement, that was made up and deliv¬ 
ered to him. There was no articles of personal property upon it. 
The check was made as a settlement between them, Mr. Thomas and 
Mrs. Dobbins. Mr. Bradley told me to make the check out and 
Mr. Thomas gave me the figures. I did not know what the check 
represented, other than it was a settlement. I knew it was a settle¬ 
ment because Mr. Thomas told me it was a balance, I cannot tell 


what the check itself represented excepting Mr. Thomas said it was 


a settlement. 


Whereupon the defendant called as a witness J. T. Raeburn 
who testified in substance as follows: That the statement from A. 
Gary Johnson referred to, or the original, was made at the request 
of Mr. Thomas. This copy was sent at the request of Mr. Dobbins. 

Q. You mailed that to Mr. Dobbins? A. I mailed that to Mr. 
Dobbins. 

Q. You say as per request of Mr. Thomas? A. Mr. Thomas 
came to me and asked me to measure the coal and wood in the bins. 
I did so and I recollect that I met Mr. Dobbins there and told him 
what I wanted. ITc took me in the cellar and I measured the coal 
and wood and I fold him I would send a statement to Mr. Thomas. 
I think he asked me to send a duplicate, which I did. That is it. 

Yes. 

Whereupon counsel for the defendant offered said statement in 
evidence; the counsel for the plaintiff objected; the Court 
32 sustained the objection and the defendant excepted. 

Whereupon witness testified on cross-examination as fol¬ 
lows: at the request of Mr. Thomas he measured the coal and went 
out to Cleveland Park for the purpose of doing so and sent the state¬ 
ment to Mr. Thomas, sending an exact copy to Mr. Dobbins. 


Whereupon the plaintiff F. H. Thomas was recalled and testified 
in his own behalf in substance as follows: That he did not tell Mr. 
Dobbins at the house 1300 13th street or any other place, “that is 
all right Bob, if you have not the money any time will do.” I 






MARY A. DOBBINS VS. FRANK II. THOMAS. 


19 


never said any such thing. I never heard anything of the kind 
until it took place on the stand. He did not tell me that Mrs. Dob¬ 
bins had given him the money to pay the bill, but he practically 
admitted it. Mrs. Dobbins told me on F street between l'2th <fc 
13th, it was a short time before I wrote her (1904), I would have to 
bring suit. She told me she gave him the money to pay it and he 
had used it for some other purpose. When I saw her Mr. Dobbins 
practically admitted the same thing. I wrote about four times to 
Mrs. Dobbins and mailed them to Mary A. Dobbins to Cleveland 
Park and they were never returned. I mailed them myself and 
they were properly posted. In these letters I demanded payment, 
that was in the year 1904. When I saw her on F street she had 
just stepped out of her carriage when I came along. I do not 
recollect whether she volunteered the information. I understood 
that Mr. Dobbins was not financially responsible and was not a safe 
man to do business with. This is the reason I had no financial deal¬ 
ing with him. I liked Mr. Dobbins personally, he is a very 
33 pleasant fellow; but in financial dealings from start to finish 
I would not deal with him. I had never met him personally 
before this deal. 

Whereupon on cross-examination said witness was shown a letter 
and asked if he had written same, to which he replied in the affirma¬ 
tive. Which letter the defendant offered in evidence, the same being 
as follows: 

Traveller's Insurance Company, Hartford, Conn. 

Frank II. Thomas, Agent for the District of Columbia. 

Dear Bob: I enclose a copy of the statement of coal from A. 
Gary Johnson. The chickens are as follows: 


20 at $5 per dozen. $8.35 

Coal and Wood. 101.69 


110.04 

As these are outside of our deal please send check. I am tired 
out, how are you? I enclose you gas bill. 

F. H. THOMAS. 

And in connection with the said letter counsel for the defendant 
again offered in evidence the statement (before offered) from the 
office of A. Gary Johnson, but on objection of plaintiff’s counsel the 
Court refused to admit said statement as evidence and the defendant 
excepted. The said statement is in the following words: 

A. Gary Johnson, Coal Merchant. 

Washington, D. C., July 28, 1903. 

R. M. Dobbins. 

Dear Sir: I have this day caused the coal and wood in 
34 bins in residence in Cleveland Park, formerly occupied by 
Mr. F. II. Thomas and now occupied by you, to be measured 
and estimate value of same as follows: 





20 


MARY A. DOBBINS VS. FRANK II. THOMAS. 


$45.78 
44.28 
7.63 
1.25 
2.75 

101.69 

Hoping this may be satisfactory, I am, 

Yours truly, A. GARY JOHNSON. 

RAEBURN. 


6 Tons W. A. Egg Coal at $7.63 per ton in bins 

“ “ Furnace “ “ 7.38 “ “ “ “ . 

1 “ Range “ “ 7.63 “ “ “ " . 

Vs Cord of S. S. Pine wood 1.25 “ “ “ “ 

% Eire place 2.75 “ “ “ “ 


Said witness was asked when he sent the above letter to Mr. Dob¬ 
bins as “Dear Bob/’ and he replied it was sent on receiving the 
statement in relation to the coal. I think it was in the very next 
mail. It was after Mrs. Dobbins had taken possession of the house. 

Whereupon on re-direct examination, said witness testified in his 
own behalf in substance; on being shown two letters, one dated 
August 8, 1904 and the other dated November 17, 1904, both ad¬ 
dressed to Mrs. M. A. Dobbins, that he had sent such letters to her. 
On further examination the said witness was asked by his counsel; 
I will ask you, at the time you wrote this letter, whether you in¬ 
tended to infer in any way or to state in any way, that the amount 
of money which was clue you, was due from Mr. Dobbins or that your 
deal was with Mr. Dobbins? To which question counsel for de¬ 
fendant objected on the grounds that the letter should speak 
35 for itself, it being in writing at a time they did not expect 
this litigation. 

“The Court: I think the letter will have to be interpreted bv 
itself.” 

“Witness: Can I explain how I happened to write that letter?” 

“The Court: Yes, you can explain.” 

To which ruling the counsel for the defendant objected. The 
court overruled the objection and the defendant excepted. 

Whereupon said witness testified. The money was to be paid 
me before they moved into the house. Mr. Dobbins came to me 
about the time they moved in and said, “Mr. Thomas, Mrs. Dobbins 
has been disappointed in getting some money. She is going to 
make a $5000 loan. The thing is pending and she has not got. the 
money yet and she has not got any money now. She cannot 
pay you this money for a few days.” 

And to which answer the counsel for the defendant again ob¬ 


jected, but the Court overruled the objection and the defendant 
excepted. Said witness continued “It was a conversation I had with 
him and the reason I wrote him.” 


“The Court: He is explaining how li© came to write the letter.” 
Counsel again objected on the grounds that anything Mr. Dob¬ 
bins said to him was hearsay and incompetent. The Court over¬ 
ruled the objection and the defendant excepted. 

Witness continued: “I waited two or three days when I wrote 
Dobbins that letter, as practically to write to his wife. I did not 
want to dun his wife. I expected she was as good as gold and was 
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as good as her word.” The letter was written on the day I 
36 got the statement which was after they had taken possession 
of the house. 

Whereupon said plaintiff’s counsel offered said letters in evidence 
and tho defendant objected to same, or the reading of them to 
the jury, on the grounds they had no bearing in the case; and were 
dated more than one year after the transaction; but the Court over¬ 
ruled the objection and the defendant by her counsel excepted. 
The letters were read as follows: 

August 8, 1904. 

Mrs. Mary A. Dobbins, Cleveland Park. 

Dear Madam : As I am going to San Francisco this month I shall 
need all the money I can"raise, and I trust you will let me have 
the amount due me by the 15th of August. 

Trusting you will appreciate that I have not pressed for this, not 
actually needing it up to this time, 

I am, 

Very truly, FRANK II. THOMAS. 


Nov. 17, 1904. 


Mrs. Mary A. Dobbins, Cleveland Park. 

Dear Madam : I regret to be compelled to write you again about 
the balance due me, but I am forced to do so, as I am about to 
be sued for the coal I sold you and which I have not paid for. It 
is therefore imperative that I have the money at once, as I 
37 have no other means of paying that bill and other bills that 
arc being urgently pressed for payment. Unless I can obtain 
a satisfactory settlement by Monday the 21st instant, I shall be com¬ 
pelled, as much as I regret to do so, to place the claim for collec¬ 
tion. This I dislike to do very much but my creditors are pressing 
me. I must have the money you owe me to pay with. I trust you 
will appreciate the position I am placed in and make response Mon¬ 
day. If my circumstances would warrant, I would rather let the 
bill go than write this letter, but I must have it for the reasons 


above stated. 

Very truly yours, 


FRANK II. THOMAS. 


Whereupon said plaintiff was asked by the defendant’s counsel 
how much incumbrance was on the property traded by and received 
from Mrs. Dobbins? The Court refused to permit the question and 
counsel explained that lie asked the question to show that the de¬ 
fendant was not a rich woman, as claimed; and offered to show 
that the property which she had given in exchange, was incum¬ 
bered to the amount of $8000; and that her other property was 
also incumbered; but the Court refused to allow same, saving 
“whether she is rich or poor would have nothing to do with it,” 
And thereupon both sides announced their case closed and no 
further evidence was offered. 

And thereupon the defendant by her counsel moved the Court 
to instruct the Jury to return a verdict in her favor, on the grounds 
that the evidence in the case was uncontradicted and undisputed, 
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and that the real estate referred to in this proceeding was 
38 a separate thansaction; and that the property taken in ex¬ 
change for the property, on which this claim is based, was 
that of the defendant’s husband and that no contract, which a 
married woman could make, had been shown in the case; and tak¬ 
ing all the evidence, the plaintiff had not made out a case that en¬ 
titled him to a judgment against the defendant, who was a married 
woman. The Court overruled the motion and the defendant ex¬ 
cepted. 

And thereupon the defendant asked the Court to instruct the 
Jury as follows: 

1 . 


The Jury are instructed that if they believe that the exchange 
of the real estate had no relation to the exchange of the personal 
property in the two houses, and that it. was a separate and distinct 
transaction, then the plaintiff must show by preponderance of 
evidence that he and the defendant, while acting in relation to 
her separate estate, mutually agreed to the difference in price of 
said personal property; and that she, the defendant, expressly 
promised to pay him such difference before the exchange was made. 
If he fails to so satisfy you, by preponderance of evidence, as to 
this, your verdict should be for the defendant. 


2 . 


If the Jury believes that the agreement made for the exchange 
of the personal property iu the two houses was made between 
K. M. Dobbins, the husband of the defendant, and the plaintiff, 
the promise on the part of the said husband to pay said difference 
was his promise and the defendant is not liable, whether the 
30 plaintiff -assumed, or supposed the defendant, would pay 
him or not; and if you so find, you should return a verdict 
for the defendant. 

3. 


The Jury are instructed even if they believe that the defendant 
promised to pay the amount claimed by the plaintiff after the 
exchange had been made and took place, and that she did not ex¬ 
pressly -agree and promise to pay the difference before it took 
place, the promise made subsequent or after the exchange took 
place, would be without consideration and she would not be liable. 

4. 


If the Jury believe that the goods or personal property upon 
which the plaintiffs claim is based were what is known as neces¬ 
saries, that is to say, articles ordinarily used in the family, then 
the law makes the husband primarily liable to pay for them; 
and unless you find that the defendant herself made the exchan go 
and agreed to pay the difference from her separate estate, her hus¬ 
band and not she is liable; and if you so find you should return 
a verdict for the defendant. 
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The Jury are instructed that in order for the plaintiff to recover 
in this case, they must believe that the household or personal 
property taken in exchange for his household or personal prop¬ 
erty belonged to the defendant, and that she expressly agreed to 
make the exchange and pay the difference, and if you fail to so 
find you should return a verdict for the defendant. 

40 All of which instructions the Court refused to give to 
the Jury and to the ruling on each of same the defendant 

excepted. 

And thereupon the defendant prayed the Court to instruct the 
Jury that they could not return a verdict for the amount of the 
item for coal claimed in the bill of particulars on the grounds that 
it was shown to be a separate transaction; but the Court refused 
to grant such instruction to the Jury and the defendant excepted. 

And thereupon the defendant asked the Court to instruct the 
Jury if they believed the statement, in the letter of the plaintiff 
in relation to the coal and the chickens as being a separate trans¬ 
action from all the other, and that the deal referred to was made 
with the defendant’s husband, the plaintiff v T as not entitled to re¬ 
cover the specific amount charged for said coal; but the Court 
refused to so instruct the Jury and the defendant excepted. 

And thereupon the Court charged the Jury in the following 
words: “Gentlemen of the jury, this action is brought to recover 
$290.83 according to a bill of particulars here, that is made a 
part of the declaration and which amount is claimed by the plain¬ 
tiff to be due from the defendant, Mrs. Dobbins. Mrs. Dobbins, 
it seems from the testimony, is a married woman. It seems also, 
according to the testimony that she owned a house and Mr. Thomas 
owned a house which tliev agreed to exchange; that those houses 
were exchanged and that an adjustment was had between them in 
reference to the taxes, interest and insurance, by which Mr. Thomas 
received a check through Mr. Bradley, as agent for Mrs. 

41 Dobbins, for the amount of the difference between the two 
houses. 

Now, at the same time they made that trade in reference to 
the two houses, it is claimed by the plaintiff that they exchanged 
some of the personal property in each of the houses. Mr. Thomas 
left more in his house in Cleveland Park than Airs. Dobbins left 
in her house on 13th street, and that this difference of $296.83 was 
tho difference in the personal property that was exchanged. Now r , 
the only question is whether that is true or not. The defendant, 
although a married woman, had a right to make a contract just 
-as if she was single, if she made it. She had a right to make it. 
She could buy that property or exchange it, no matter whether 
she owned the personal property in the 13th street house or not. 
If she made up her mind to buy some of the property in the Cleve¬ 
land Park House, she could have done it. She has a perfect right 
to do it under Iho law. If her husband oivned the property in 
the 13th street house, all of it, and they agreed between themselves, 
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that part of the property should be exchanged for part of the prop¬ 
erty in the Cleveland Park house , that would be a perfectly legiti¬ 
mate thing to do } provided her husband and she agreed to it. 

Mr. Sjmmons: There is no evidence as to that. 

The Court ; I tun speaking about the law. It left Mrs. Dobbins 
with perfect freedom, if she wanted to do it, to assume the obliga¬ 
tions and to pay for the difference in value between the personal 
property that was left in the 13th street house. The sole question 
for you is whether or not in this case she made that con- 

42 tract; whether she agreed to make that payment to Mr. 
Thomas, or whether she did not. You have Mr. Thomas’s 

statement and you have Mrs. Thomas’s statement as to what Mrs. 
Dobbins told her at the Boston House store; and you have the 
statements of Mrs. Dobbins -and Mr. Dobbins to the contrary about it. 

Then, you have in evidence here certain letters written by 
Mr. Thomas, two to Mrs. Dobbins and one to Mr. Dobbins. In 
regard to the letter written to Mr. Dobbins, it is claimed that that 
shows a deal between Mr. Dobbins and Mr. Thomas.. That is a 
question for you to determine from all the testimony in the case. 
The letter uses the words “This is outside of our deal.” The explana¬ 
tion was made by Air. Thomas which you heard, and you know 
what the deal was. The deal referred to in that letter might have 
been the deal about the real estate, or it might have been the deal 
about the personal property. I cannot say what it was, and it is 
for you to determine what it was, in the light of all the evidence 
in the case; whether it referred to the deal between Airs. Dobbins 
and Air. Thomas in reference to the real estate, or whether it re¬ 
ferred to another deal. There were only two deals that had been 
talked of at all; and according to Air. Thomas’s statement, they were 
both made by, or with, Airs. Dobbins. The deal about the real 
estate was an even trade when they adjusted the differences as 
to taxes, insurance and interest of the different properties. There 
was, however, no boot money given at all; no differences in the 
trade. The difference only came in reference to this personal prop¬ 
erty; and it is wholly a question for you, as I see it, io determine 
from all the evidence in the case and all the circumstances 

43 about it, whether or not Air. Dobbins is correct in his version 
of this, that he made the deal with Air. Thomas, or whether 

Air. Thomas is correct in stating that he made the deal with Airs. 
Dobbins. 

There is not much dispute as to the amount of the personal prop¬ 
erty. I believe Air. Dobbins claims there was a difference of $17.50 
in the figures as made by Air. Thomas and as claimed to be made 
by him. But the main question for you here is whether or not 
the contract was one made between Mr. Thomas and Airs. Dobbins. 
If it was, Mr. Thomas is entitled to a judgment for at least the 
amount of his claims here less the $17.50, as there is no evidence 
to show any less amount in the case. And if you believe his stafo¬ 
ment about it, he would be entitled to a judgment for the whole 
amount of $296.83. 
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If you believe that Mrs. Dobbins and Mr. Dobbins are correct 
in their theory of this case, that Mrs. Dobbins never obligated her¬ 
self to pay for this furniture and never bought it, and never as¬ 
sumed the contract about it, then your verdict would have to be 
for the defendant. 


I think I have covered everything I wish to say.” 

Counsel for the defendant objected to the Jury having posses¬ 
sion of the affidavit under 73rd dule, attached to the declaration, 
and insisted that the same should be detached from the declaration, 
if the Juiy was to have the declaration; but the Court overruled 
the objection and allowed the said Jury to have the affidavit referred 
to, with the declaration, and the defendant excepted. 

And thereupon counsel for the defendant excepted — so much of 
| said charge as is inconsistent with the prayers offered on de- 

44 fondant’s behalf. And that part of said charge which stated 
“If her husband owned the property in the 13th street house, 
all of it, and they agreed between themselves that part of the prop- 
, erty should be exchanged for part of the property in the Cleveland 
Park Rouse, that would be a perfectly legitimate thing to do, pro - 
| vhled her husband and she agreed to it,” on the grounds that there 

, was no evidence showing any agreement between husband and 

wife; on the further grounds that had such agreement been made 
between husband and wife, the debt would have been that of the 
husband and not of the wife. 


And thereupon jury returned a verdict for the plaintiff for 
$296.83, the full amount claimed in the bill of particulars. 

And a motion for a new trial was filed but the same was overruled 
by the Court and a judgment entered oil the verdict for the plain¬ 
tiff for said amount. 


And thereupon, and before the jury retired to consider the ver¬ 
dict, this bill of exceptions was reduced to writing, and all of the 
exceptions noted herein were taken by the defendant’s counsel dur¬ 
ing the progress of the said trial and the substance of all the evi¬ 
dence is embraced therein. And the defendant by her counsel, 
Prays the Court to sign and seal said bill of exceptions, which 
is accordingly done and the same is hereby made a part of the 
record in this said cause this 9th day of November, A. D. 1906, 
nunc pro tunc . 

JOB BAKNAHD, [seal.] 
Associate Justice. 
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45 Directions to Clerk for Preparation of Transcript of Record, 

Filed November 23,1006. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47377. 

Frank II. Thomas 
vs. 

Mary A. Dobbins. 


Clerk will please prepare record for appeal in this case and doing 


so, will include the following pleadings: 

1. Plaintiff’s declaration. 


2. Defendant’s pleas. 

3. Joindure of d£sue. 


4. The-second, judgment. 

5. Appeal noted inj open court. 

6. Order fixing amofi*it*of appeal bond. 

7. Approval of "appeal bond. 

8. All extensions of time for settling bill of exceptions and 
filing transcript of record including the extension of the term. 

9. Bill of exceptions and order making same part of record. 


46 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 


I, John It. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 45, inclusive, to be a true and correct transcript of the record, 
as per directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 47377 at law, wherein Frank 
II. Thomas, is plaintiff, and Mary A. Dobbins, is defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of December, A. D., 1906. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1744. Mary A. Dobbins, appellant, ys. Frank II. Thomas. Court 
of Appeals,' District of Columbia. Filed Dec. 8, 1906. Henry W. 
Hodges, clerk. 





